Copr. © West 2001 No Claimto Orig. U S. Govt. Works

464 A.2d 1165
(Cite as: 190 N.J. Super. 544, 464 A 2d 1165)

Superior Court of New Jersey,
Appel | ate Di vi si on.

STATE of New Jersey, Plaintiff-Appellant,
V.

Harry | NSABELLA, Defendant- Respondent.
STATE of New Jersey, Plaintiff-Respondent,
V.

Harry | NSABELLA, Defendant- Appell ant.

Argued May 10, 1983.
Deci ded July 25, 1983.

*544 SYNOPSI S

Def endant was convicted before the nunicipal court on one
conplaint charging neter tanpering and pled guilty to one
count of simlar conplaint, and appeal was taken. The
Superior Court, Law Division, Sonmerset County, Meredith, J.,
found defendant not guilty on conplaint to which he had not
pled guilty and refused to vacate guilty plea and inposed

sentence, and the State and defendant appeal ed. The Superi or
Court, Appellate Division, held that: (1) offenses of neter
tanpering and theft of services by neter tanpering are not
i nt er changeabl e, and (2) inproper judicial amendnent  of

offense from meter tanpering to theft of services did not
require vacation of guilty plea but only resentencing to
elimnate restitution for el ectric service i nproperly
obt ai ned.

Modi fi ed and affirned.
West Headnot es

[1] Larceny k1l
234k1

To constitute offense of theft of services by meter tanpering,
a receiving or diversion nust accrue to benefit of the actor
or another, whereas no benefit need be obtained to warrant
conviction for disorderly person offense of neter tanpering,



and prosecution under the statutes is not interchangeable.
N.J.S. A 2C:20-2, subd. b, 2C 20-8, 2C: 20-8, subds. c, d;
N.J.S. A 2A: 111-1, 2A:170-63, 2A: 170-64 (Repeal ed).

[2] Statutes k241(1)
361k241(1)

Penal laws are to be strictly construed.

[ 3] Sentencing and Puni shment k2164
350Hk2164
(Formerly 110k1208.4(2))

Al t hough after defendant pled guilty to offense of nmeter
tanpering in nmunicipal court it was inproper to amend, prior
to proceedings before Law Division, downgraded indictable
of fense of theft of services the error was not in accepting
the plea but in sentencing, in that it was erroneous to order
restitution in amount of electric service illegally obtained
as recovery for meter tanpering is cost of renoving and
replacing the neter and service obtained by the tanpering is
not an elenment of the offense. N.J.S. A 2C: 20- 2, subd. b,
2C. 20-8, 2C:20-8, subds. ¢, d; N J.S. A 2A 170-63 (Repeal ed).

[ 4] Sentencing and Puni shment k2143
350Hk2143
(Formerly 110k1208.4(2))

Restitution nust be limted by and directly related to the
of fense comm tted.

[ 5] Sentenci ng and Puni shnment k2143
350Hk2143
(Formerly 110k1208.4(2))

Conviction does not subject defendant to renmedy all |osses
claimed by the victim or conplainant but only those | osses
directly resulting from the illegal conduct of which he has

been convi ct ed.

[6] Crimnal Law k149
110k149

For limtations purposes, offense of neter tanpering was
accompl i shed when defendant physically altered nechani sm of
electric neter. N.J.S.A 2C.1-6, subds. b (2), c, 2C 20-8
subds. c, d.
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Def endant was charged in two conplaints, SI 3444 and Sl 3445,
filed in the Franklin Township Minicipal Court, wth neter
t anperi ng. N.J.S.A. 2C 20- 8(c) and 2C:20-8(d). Each
conpl aint contained two counts and was filed at the behest of
Public Service Electric and Gas Conpany (PSE & G .

Following the State's case on conplaint No. SI 3445, the
muni ci pal judge deni ed defendant's notion to dism ss and then
proceeded to find defendant guilty of the first count, nerging
t he second count into the first.

Def endant then pleaded guilty to count one of conplaint No.
S| 3444,

Thereafter, defendant renewed his notion to dism ss conpl aint
No. SI 3445 which was agai n deni ed. The judge then sentenced
def endant to consecutive six nmonth suspended ternms in jail and
levied a $500 fine on each conplaint. A total of $5,000
restitution on both matters was ordered to be paid at the rate
of $200 a nonth, as a condition of a tw year term of
unsupervi sed probation. Denying an application for a stay, the
*547 judge ordered that he would suspend the balance of the
fine if $600 was paid to the court on March 26, 1982.

An appeal was taken to the Law Division where Judge Meredith
found defendant not guilty on conplaint No. SI 3445.

On the sanme day Judge Meredith refused to vacate defendant's
guilty plea on count one of conplaint No. SI 3444, and
sentenced defendant to a six nonth suspended jail sentence, a
fine of $500 with $25 court costs, and a two year term of
unsupervi sed probation upon the condition that restitution in
t he amount of $646.41 be paid.

The State appeals from the disposition of SI 3445, and
def endant appeals from the refusal of the Law Division judge



to vacate his guilty pleas and the sentence inposed.

During the course of this litigation, the offense charged
agai nst defendant under conplaint SI 3445 changed from neter
tanpering (a disorderly persons offense) to a |esser included
of fense, or downgraded version, of the indictable crinme of
theft of services.

The conplaint filed against defendant alleged tanpering wth
meters and cited the statutes which nmake tanpering a

di sorderly persons offense. When he entered his plea of
guilty to conmplaint No. SI 3444 no nention was made of any
ot her of fense. Thereafter, the prosecutor described the

offense as theft of services and that |abel was subsequently
adopted by Judge Meredith.

Def endant argues that nmeter tanpering is a different
substantive offense than theft of services. Under Title 2A,
meter tanpering was prosecuted as a disorderly persons offense
under N.J.S. A 2A: 170-63 and 2A: 170-64. Receipt of services by
tanpering was prosecuted under the fraud statute, N. J. S. A
2A: 111-1. [ FEN1] That meter tanpering **1167 and fraud, or
theft, are entirely *548 separate offenses was judicially
recogni zed as early as 1918 in State v. Rudner, 92 N J.L. 20,
23, 104 A 320 (Sup.Ct.1918), aff'd 92 N J.L. 645, 108 A 15
(E. & A 1919), where it was noted that:

FN1. See, for exanple, State v. Cox, 150 N.J. Super. 599,
376 A.2d 236 (Law Div.1977), aff'd 160 N.J. Super. 28, 388
A.2d 1272 (App.Div.1978).

The object of the legislature was, not the punishnment of one
who feloniously abstracts water which is the property of one
of these conpanies--for that crinme, |ike any other felonious
taking, is dealt with in other provisions of the statute--but
the protection of these conpanies against the fraudul ent
abstraction of water by nethods so insidious and secret as
not to be readily discoverable. And in order to effect that
object the legislature created an entirely separate and
di stinct offence which it made punishable w thout regard to
whet her the | arcenous purpose which led to the tanpering with
the neter was acconplished or not.

The history of the Code provisions reveals that N J.S A
2C:. 20-8(c) and (d) are identical to NJ.S A 2A: 170-63 and
its predecessor Conp.Stat., p. 1794, § 164, which was the
subj ect statute in Rudner. See State v. Rudner, 92 N. J.L. at
22, 104 A 320. Note that 1in Rudner, defendant was



prosecuted in the first count of his indictment with nmeter
tanpering and, in the third and fourth counts, with |arceny of
t he purl oi ned water.

[1] In State v. Cox, 150 N.J.Super. 599 at 607, 376 A 2d 236
(Law Div.1977), aff'd 160 N.J.Super. 28, 388 A 2d 1272
(App.Div.1978), it was noted that the offenses of neter
tanpering and fraud (or theft by false pretenses) are
different and that the statutes require the proof of different
el ement s. So too, today. N.J.S. A 2C:.20-8 contains four
separate offenses under the heading "Theft of Services."
Subsections a and b describe theft of services and
m sappropriation of services and both are described as
"theft." The receiving or diversion nust accrue to the benefit

of the actor or another, i.e., a benefit nust be obtained.
The degree of these thefts is to be graded by the dollar
ampount of the services stolen. N.J.S. A 2C:20-2(b). Quite
distinctly, subsections (c) and (d) are not described as
thefts but only as disorderly persons offenses. Their
sentencing schene is not determ ned by N.J.S. A 2C:20-2(b)
but by Chapters 43 through 46. No benefit need be obtained
by the actor. It is apparent that the purpose of dividing
the statutes into sections governing the wongful conduct is
the same as that of State v. Rudner: to protect the utility
providers from insidious tanpering as well as from the *549
theft of its services. Whil e one can be prosecuted by two

different statutes, they are not interchangeabl e.

The sanctions for this nmerging of neter tanmpering with theft
of services is found in an unpublished letter opinion [FN2]
whi ch has been provided by wutility conpanies to nunicipal

prosecutors and judges to use as a controlling precedent. We
have revi ewed that opinion. There defendant was charged with
and convicted of "tanpering."” The judge changed the title of
the offensive conduct to theft of services. To support his
conclusion that the offense was a continuing one, the judge
wote that "every time the defendant wutilized the services
supplied by turning on the electricity, he commtted a "theft
of services," apparently ignoring the fact that neither

N.J.S. A 2C:20-8(c) nor (d) requires the use or receipt of
i nproperly netered services. The judge read N. J.S. A 2C: 20-8
to "merely describe the types of conduct proscribed wth
respect to different classes of services." It is clear,
however, that while subsection (c) proscribes tanpering with
electric, gas or water neters, subsection (a) punishes the
fraudul ent receipt of those and other services by neans
i ncludi ng nechanical or electronic devices. Even within



subsection (a), "Services" is defined as "tel ephone, or other
public service."

FN2. State v. Colony T.V. Sales & Service Corp.
Muni ci pal Appeal 30- 80, decided June 1, 1981.

[2] The judge's m sapprehension of N.J.S. A 2C: 20-8 invol ves
a m sapplication of **1168 the rules of crimnal construction.
N.J.S. A 2C 1-1(g) provides:

In the construction of the code, or any part thereof, no

outline or analysis of the contents of said title or of any

subtitle, chapter, article or section, no cross-reference or
cross-reference note and no headnote or source note to any
section shall be deened to be a part of the code.

and N.J.S. A 2C 1-1(f) states:

The classification and arrangenent of the several sections of

the code have been nmde for the purpose of convenience,

reference and orderly arrangenent, and therefore no

i nplication or presunption of a l|egislative construction is

to be drawn therefrom

*550 These statutory rules of construction are suppl enented
by the now classic rule that penal laws are to be strictly
construed. United States v. WIltberger, 5 Wheat. 76, 18 U.S
76, 5 L.Ed. 37 (1820); State v. Wuodruff, 68 N.J.L. 89, 52 A

294 (Sup. Ct.1902); State v. Cl ark, 29 N. J.L. 96
(Sup. Ct.1860); State v. Meinken, 10 N. J. 348, 91 A 2d 721
(1952).

A proper reading of N.J.S. A 2C: 20-8 leads to the concl usion
that the inclusion of four separate offenses under the heading
"Theft of Services" was nerely for convenience. As with
nearly every other form of prohibited conduct contained in
Chapter 20, subsections (a) and (b) of 2C:20-8 are denoted as

"theft." Subsection (c) and (d) are not thefts and do not
contain an elenment of receipt. The offenses are separate
even i f gener at ed by the sane conduct and I nt ent .
Consequently, we disapprove of both the rationale and the
holding in State v. Colony T.V. Sales and Service Corp. It

shoul d not be used as precedent.

In the Law Division prior to the trial de novo, defendant
argued that if the theory that meter tanpering was theft of
services was correct, the nmunici pal court was without
jurisdiction because the subject of the prosecution was an
i ndi ctabl e crine.

Theft offenses are graded according to the value of the



victims | oss. N.J.S. A 2C.20-2(hb). Theft is a disorderly
persons offense as to ampunts under $200, and fourth degree
crime as to amounts between $200 and $500, and a third degree
crime if the loss is above $500. PSE & G sought, as was
awar ded, $646.41 as restitution on this conplaint.

At the trial de novo before Judge Meredith, defendant again
advised the court that he challenged the nunicipal court's
jurisdiction over a third degree crine. Judge Meredith
agreed that nmeter tanpering was a distinct and separate
of fense from theft of services and he disregarded the hol di ng

in Colony T.V. Sales. He then entered a finding of not
guilty as to conplaint No. SI 3445 because the one year
statute of Ilimtations for disorderly *551 offenses had
expired before that conplaint was filed. In a suppl enenta

written opinion he noted:

Finally, proceeding under N.J.S. A 2C 20-8(c) and (d), which
are disorderly persons offenses, where a defendant is in
ef fect charged with wongfully obtaining sone $5,000.00 of
electricity, a third degree crime, see N.J.S. A 2C: 20-8a and
:20-2b(2)(a), has the result of depriving him of various
constitutional protections to which a person actually charged
with the third degree crinme is entitled. See N.J.S A
2C:. 1-4a, b. See also id 2C: 1-1f, g.

However, he took wup conplaint SI 3444 and ignored the
threshold jurisdiction question, finding that while the
conplaint charged an indictable crinme, there was nothing to
bar a downgrade to a non-indictabl e offense. Based upon this
t heory, the judge wupheld defendant's guilty plea, and
def endant was sentenced to pay $646.41 restitution on the
di sorderly persons charge of theft of services.

Def endant argues that while indictable <crimes can be

downgraded to non- indictable offenses, R 3:7-4, all such
amendnments nust be acconplished prior to the entry of a guilty
pl ea. He points out that in this case it was defendant's

guilty plea to the offense of neter tanpering which was
judicially "anmended”" to be a guilty plea to a downgraded
i ndi ctable charge of theft of **1169 services, a distinct
of fense which includes by definition the additional elenent of
recei pt of a service. He contends that he never consented to
such anmendnment of his plea; he was never informed it would
happen, and the judgnent filed against him therefore is
totally inconsistent with his intent in pleading guilty.

VWhile Insabella thought that he was pleading to the



di sorderly offense of neter tanpering, the nunicipal judge
treated the plea as a third degree crinme which warranted a
third degree sentence.

[3] Wiile we agree with the defendant's basic argunent, we do
not agree that his guilty plea to conplaint SI 3444 should be

vacat ed. Def endant believed he was pleading to a charge of
meter tanpering under N. J.S. A 2C: 20-8(c) as alleged in the
conpl ai nt. The error of the judges below was not in
erroneously *552 accepting the plea, however, it was in
sent enci ng. It was clearly error to order restitution.

[4][5] Restitution nmust be limted by and directly related to
the offense commtted. A conviction does not subject a
defendant to renmedy all losses claimed by a victim or
conpl ai nant but only those |losses directly resulting fromthe
illegal conduct for which he has been convicted.

The purpose of restitution was described in State v. Harris,
70 N.J. 586, 362 A 2d 32 (1976):

The restitution or reparation required may not go beyond the

actual loss or damage as established in the prosecution and

must be directly related to the crine. Restitution serves
t he purposes of rehabilitation, if used to support a healthy
attitude by the offender. It also serves to restore the

| oss (although partially) to the victim of the crime * * *
When reparation is a condition of probation, it is part of
the defendant's rehabilitative effort, not a sentence. [S

Rubi n, The Law of Cri m nal Correction 200-01 (1963)

(footnotes omtted) ]. [70 N.J. at 593, 362 A 2d 32]

As we noted, the acts of neter tanpering and of fraudulently
obtaining electrical service are tw separate offenses and
carry different penalties. They are not interchangeable acts
nor should restitution be an interchangeable remedy for the
victim

PSE & Gs loss as a result of meter tanpering is the cost of

renmovi ng, replacing and repairing the neter. Service which
may have been stolen by the tanpering is not an el ement of the
of f ense; that loss is recoverable by restitution if a
def endant is charged with theft of services and convicted of
t hat charge. If the theft involves Iless than $200,
jurisdiction may be retained in the municipal court. If the
theft is nore substantial, jurisdiction is in the Superior
Court where the penalties will be consistent with the gravity
of the crinme, and where the constitutional protections will be

consistent with the accused's threatened |oss of property.



This system cannot be circunvented by charging nmeter tanpering
when the victim seeks restitution for theft. Accordi ngly,
the order of restitution is vacated.

The issues posed by defendant at the Superior Court trial de
novo on nunicipal conplaint SI 3445 were (1) when was the
nmeter tanpered with and (2) if the meter was not tanmpered *553
with within the one year statutory period, whether neter
tanpering is a "continuing offense” so as to defeat the

statute of |limtations for disorderly persons offenses. The
State apparently did not argue that the tanpering occurred
within one year of the filing of the conplaint at the trial de

novo nor is it urged before us.

The conplaint was filed on January 16, 1981 alleging that
def endant tanpered with the nmeter S1 which was renoved from
63 Cl arenont Road on January 24, 1980. Accordingly, to cone
within the one year statute of |limtations, the tanpering had
to occur between January 16 and 24, 1980, a period of one
week. The only witness to provide circunstantial evidence as
to when the tanpering could have occurred was the staff
assistant in the PSE & G commercial operations departnent.
He examned records **1170 of wusage at defendant's hone
bet ween February 1973 and Decenber 1979. He observed a 50%
drop in usage in January 1975 and thereby concluded that that
was when the tanpering took place. There was no testinony as
to any other fluctuations in electric usage nor was there any
evi dence about wusage or tanpering in January 1980. It is
apparent, therefore, that Judge Meredith properly concl uded
that there was no evidential basis fromwhich to conclude that
any tanpering occurred within one year of the filing of the
conpl ai nt.

[6] N.J.S. A 2C 1-6(b)(2) establishes a one year statute of

limtations for disorderly persons offenses. Subsection (c)
of that section declares that "an offense is commtted either
when every elenent occurs, or, if a legislative purpose to

prohi bit a continuing course of conduct plainly appears, at
the tinme when the course of conduct or the defendant's
conplicity therein is term nated." In this regard, it should
be noted that N J.S. A 2C 20-8(c) and (d), which define the
of fense of nmeter tanpering, require that the State establish
three el enents: (a) that a gas, water or electric meter has
been tanpered or interfered with in any manner; (b) w thout
perm ssion, and (c) for the purpose of obtaining those
services fraudulently. The statutes are silent as *554 to
the success of such an act and the State is not required to



show that any services were inproperly obtained as a result of
the neter tanpering. The State need only show that the
tanpering was acconplished with a purpose to obtain services

fraudul ently. It is clear then that the offense involved
here was acconplished when defendant physically altered the
meter mechani sm Every element of the offense was then
sati sfied. Judge Meredith was correct in dismssing the
conpl ai nt.

In view of our agreenment with Judge Meredith's disposition of
conplaint SI 3445, we deem it wunnecessary to decide whether
the State had the right to appeal that disposition.

The judgnent of the Law Division dated Septenber 7, 1982, is
nodified by removing the additional condition of probation
requiring the paynment of $646.41 in restitution. As so
nodi fi ed, the judgnent is affirnmed.



